


ADOPTION

COMMONWEALTH REGISTER
VOLUME 46
NUMBER 08

AUGUST 15, 2024

Public Notice of Certifjcation and Adoption of Amendments

To the Public Purpose
Department of Publig

| .and Exchange Rules & Regulations
Lands...ccoceeeeeriocasesessnsissscecsssssasessasescssscescscecnssnces

Public Notice of Certifjcation and Adoption of Amendments

To the Administrative

Hearing Procedure Rules & Regulations

Department of PubligLands.......ccccoiieiirniiiiiiieiiiiieiiiiieieieiececasesececnseses

PROPOSED

Public Notice of Prop
Temporary Occupanc
Department of Publig

red Amendments to the
Rules & Regulations

Part 100 Organization
Public School Syste

Philosophy & Goals

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Public Notice of Prop(1 ed Rules and Regulations which are

Amendments to Rules
Part 200 Certification
Public School System|

d Regulations Regarding Chapter 60-30.2

Public Notice of Propased Rules and Regulations which are

Amendments to Rules

d Regulations Regarding Chapter 60-30.3

Part 700 Administrator}'s Certification and Compensation

Public School Syste

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

051207

051209

051211

051218

051225

051234

051256






ORDERS

PUA Case No. 13-0245
Subject: indings of Fact and Conclusions of Law
In the Matter of: lorence Ann Bhuiyan v. CNMI Dept. of Labor
Department of Labor].......cccccceveieiainiiiiiiiiiiniiiiiiiecntecectsteenneninencisceca 051263
PUA Case No. 23-0251
Subject: Findings of Fact and Conclusions of Law
In the Matter of: $abinoy Chakraborty v. CNMI Dept. of Labor
Department of Labor.....ccccviiiiiiiiieiiiiiiieiiecncereterrtecetecrisneeccssencecenes 051275
PUA Case No. 3-0253
Subject: Drder Granting Parties’ Request for Dismissal
In the Matter of: enifer Pangelinan v. CNMI Dept. of Labor
Department of Laborf..cccceceiiiiiiiiriiieiininieietieciicesiaiescnsiecsassecnscsssecsses 051285
PUA Case No. 23-0256
Subject: ]tdministrative Decision Granting
ppellant’s Request for Dismissal
In the Matter of: ‘rancisco Rabauliman v. CNMI Dept. of Labor
Department of Laborf....ccccoeeiuiiiiiceeieiisssssacsescssassssosasecsssassssssssssssssas 051286
PUA Case No. 4-0289
Subject: dministrative Decision Granting

ppellant’s Request for Dismissal
In the Matter of: Flena D. Soll v. CNMI Dept. of Labor

Department of Labor.................. PR B 051287
PUA Case No. 4-0290
Subject: dministrative Decision Granting

ppellant’s Request for Dismissal
In the Matter of: ca Xie v. CNMI Dept. of Labor
Department of Laborf....cccccceriuiniirinciicicicninincnnenes cestssesecestacectarasensasesaee 051288

Labor Case No. Labor Case No. 24-001(R)

Subject: Administrative Decision Dismissing

Complaint for Failure to State a Claim

In the Matter of: 'tl\ndres Jose M. Santos v. NMI Assett Acquisition Inc.

Department of Laborf.....cceeeiiiieincercniiiiiisiissseciissncisssscesossnsecsscacssnces 051289

Labor Case No. £4-002

Subject: Drder Granting Respondent’s Motion to Dismiss

In the Matter of: D Mijanur Rahman Bhuiyan v. JRB Corporation

Department of Laborf.....c.ccoiiiiiiiiiiiiiiiiiciiiiieiiiinceciiececerercesssscscsseseres 051291


















































































Part 1200 — Schegule of Fees and Charges
§ 40-10.1-1206 Terminal Rentals

(e) Exgmptions. Exempted from paying terminal rental rates, rent for
preferential use premises, common use charges, and turn fees are any aircraft operator
which has a valid ritten agreement with the Authority, which provides for terminal
rental rates, rent fQr preferential use premises, common use charges, and turn fees other
than as provided fpr in this section.
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§.60-20-005 Retentign of Board Discretion. (a) The State Board of Education retains full
discretion to act in the best interests of the Public School System. These Regulations, and all
other Regulations promulgated by the Board are promulgated for the convenience of the System
and the community fIt serves. Nothing herein creates any substantive rights of any kind,
including but not linjited to property rights, privacy rights or liberty interests. Nor are any
procedural rights of anly kind created by any regulation herein. Nothing in NMIAC 60-20 creates
any substantive rights|of any kind, including but not limited to property rights, privacy rights or
liberty interests. r_are any procedural rights of any kind created by any regulation

(b) In these regulations, unless the context requires a different construction, the words
“Commissioner” and {Superintendent” are used interchangeably.

§ 60-20-101(a) Schogl Board Organization; Board Officers

(a) Officer Titles
There shall be threg officers of the Board: a Chairperson, a Vice-chairperson and a
Secretary/Treasurer. These officers shall be elected by a majority of the voting members of the
Board during the regular January meeting of each year. Each officer shall serve for a term of one
year except for death] resignation or removal. In the event that the regular January meeting is
delayed, postponed.ljor cancelled, each officer shall retain office until the next emergency,
special or regular megting occurs at which an election must be held. The same members may be
re-elected.

§ 60-20-110 Standihg Committees

The following standing committees are hereby established: Rersonnel—Fiscal-Affairs—
ive Committee on Fiscal, Personnel and Administration (FPA);
Committee on Instrucfiional Services and Assessment (ISA); Committee on Capital Improvement
and PSS Property (CIP); Committee on Student Issues and Community and Parent Programs
(SICPP); Committee ¢n Legislative & Intergovernmental Affairs (LIA). Standing committees
shall have such diyties and responsibilities as are provided by the Board. Special
committees may be|established by the Board from time to time. The Chairperson of the
Board shall appoirjt the Chairpersons and members of all committees provided,
however, that in sofdoing the Chairperson shall give due recognition to the desire of
each member to sefve upon a particular committee or committees. No member of the
Board may serve upon more than two standing committees. No member of the Board
may be the chairpefison of more than one standing committee. The Chairperson of the
Board may not serve as the chairperson of a standing committee.

§ 60-20-120 Meetings of the Board
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(é) The Board shall hold an annual organizational meeting en—the—2nd—Tuesday—of-
ing the regular January meeting of each year to elect its officers. The

Chairperson of the |Board for the preceding year will preside at this meeting until the
chairperson for the [new fiscal year is elected. If the former Chairperson is not still a
member or is absent, the Vice-chairperson of the preceding year will preside. If the
former Vice- chairpgrson also is not still a member or is absent, the members present
shall select a tempprary chairperson to preside until a chairperson is elected. This
meeting is a regularfmeeting.

(c) Special meeting may be called by the Chairperson of the Board, by requesting the
Superintendent Commissioner to send a written notice to all members no Iess than

(f) (1) Electronic Meetings Authorized. In the event that a member is in the Commonwealth of
the Northern Mariana] Islands but is unable to attend a meeting in person, such member may
appear via Internet jlor online video conferencing, teleconferencing, or other means of
communication. Mejnbers appearing pursuant to this subsection are counted as physically
uorum, voting, or otherwise.

2) Forced disconnections. The chairperson may direct the muting of a member’s connection if
it is causing undue intgrference with the meeting.

(3) Technical requifements and malfunctions. Each member is responsible for his or her
audio and Internet corfnections; no action shall be invalidated on the grounds that the loss of, or
poor quality of, a menjber’s individual connection prevented participation in the meeting.

§ 60-20-125 Agend

The agenda for eacl regular meeting of the Board shall be submitted with the notice of
the meeting. The agenda shall include thefollowing items_substantially as follows: call
to order, determinatjon of attendance and quorum, adoption of previous minutes, public
comment, presentation of communications, committee reports,
SuperintendentComimissioner’s report, discussion of unfinished business, discussion of
new business, legal counsel’'s report, executive session if necessary, miscellaneous
matters, and propogals for subsequent meetings, and adjournment. The agenda shall
be prepared by the $uperintendent Commissioner, subject to the direction of the Board.

§ 60-20-130 Cond
committees shall
Chairperson shall dg
Votmg shall ordinari

t of Meetings The conduct of all meetings of the Board and its

cide all questlons of order subject to appeal to the membershlp
be by voice vote; ; »
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§.60-20-150 Public Records

System, the Board ¢f Education declares that citizens of the Commonwealth shall have
access to informafjon contained in its public records as required by the Open
Government Act.

(@) In order to pngwote confidence in and support of the Mariaras Public School
f

(b) Public records as defined in this section are open for inspection during office hours
of the school systeny}. Every citizen has a right to inspect any public school record
except those records for which disclosure is exempted or prohibited by law_or

regulation.

Aant _ anac _nareonnag aValaloda ala a atda¥a aValaYda

|

|
equired-by—law—tc ll-: opt—confidential means any record which the Board or Public School
System is required by l to keep or which it is necessary to keep in discharge of duties imposed by law.
Such public records may include, but are not limited to, any written or printed report, book or paper, map_
or plan, but shall not indlude records which invade the right of privacy of an individual or business entity.

§ 60-20-404 Searches by School Personnel

(e) Surveillance
Surveillance shall ogly be conducted in hallways, cafeterias, school buses-vehicles, and
ether areas open to|public view where the students are permitted, rooms storing PSS
property, classrooms and areas where students with special needs can be found, and
food preparation ang service areas.
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ith Early Childhood Education (Head Start) Endorsement
ional services to students in the Head Start program must complete the

. NMI history/pacific institute (NMI)

. Readmg dlagnost

. Education for parg

. Safety, health and
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Introduction to e

(E) Standard Certificate

Teacher teaching in the j
equivalent.

1. Instructional technolo
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arly childhood education
ring young children

nthood

first aid for young children
early childhood education
eptional individual.

vith Secondary Education Endorsement

mior and senior high schools must complete the following courses or

2. NMI history/pacific inﬂitute (NMI)

3. Reading diagnostic

4. Tests and measuremenr

5. Methods in content are
6. 3 courses in the conten

area (9 credits).

(F) Standard Certificate with Library Science Endorsement
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services in elementary or secondary schools must complete the
alent.

Librarians providing libr3
following courses or equ

1.- Instructional tec : ology
2. NMI history/paci ]h c institute (NMI)
3. School library adtpinistration
4. Selection, evalua li on and access of school library material
5. Children literaturg or young adult literature
6. School library i erial and the curriculum
7. Technology and the school library.
(G) Standard Certificate J ith Bilingual Education Endorsement

1. Teachers teaching bili
complete the following c
1. Instructional technologj
i1. NMI history/pacific inti
iii. Reading diagnostic
iv. Evaluation and assess
v. Historical and philosoy
vi. First and second lang
vii. Chamorro or Carolinif
2. Any teacher who has o
certificate in bilingual wq
i Instructional technolog
ii. NMI history/pacific in§
iii. Reading diagnostic.

(H) Standard Certificate
School counselors provid
schools must complete
1. NMI history/pacific in§
2. Dynamics of individua
3. Individual and group aj
4, Group counseling
5. Prevention and outreach
6. Career counseling and [placement
7. Instructional technology.

1gual program in the elementary or secondary schools must
urses or equivalent.

ent in bilingual

ical foundations of bilingual

ge acquisition

orthography.

btained or completed the course requirements of the specialized
1d only need to take the following courses:

titute (NMI)

vith School Counseling Endorsement

ng guidance and counseling services in the elementary and secondary
e following course requirements or equivalent.

titute

behavior

sessment

(iii) Term
Teachers, school librarians, school counselors, and related service providers may renew the
Standard Certificate every five years with submittal of the eligibility requirements. In addition,

there must be proof of completion of 300 hours of seminars, workshops, or in- service training as
sanctioned by PSS and/ot{equivalent university/college courses.
5) Professional Certificat
A Professional certificatelis a ten-year certificate for qualified teachers, school librarians,

and school counselors. Upon completion of a Standard Certificate and ten cumulative years of
instructional experience, gn applicant may pursue the Professional Certificate.

(ii) A Professional certifi¢tate is a ten-year certificate for qualified school administrators.
Upon completion of a Bagic I Certificate and ten cumulative years of instructional experience
and/or school administratpr experience, an applicant may pursue the Professional Certificate.

(11i) Eligibility Requiremgnts
(A) Meet the eligibility reguirements of a Standard Certificate.
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(v).Term
Teachers, school librariags, school counselors, and school administrators may renew the

- Professional Certificate eyery ten years with submittal of the eligibility requirements. In addition,
there must be proof of completion of 600 hours of seminars, workshops, or in-service training as
sanctioned by PSS and/o1| equivalent university/college courses.

Modified, 1 CMC § 380€)), (c), (£), 0, (2).

History: Amdts Adopted ##1 Com. Reg. 41660 (May 28, 2019); Amdts Proposed 41 Com. Reg. 41577
(Mar. 28,
2019); Amdts Adopted 4{) Com. Reg. 40575, 40579 (Mar. 28, 2018); Amdts Proposed 40 Com. Reg.
40549, 40529 f

(Jan. 28, 2018); Amdts ﬂdopted 36 Com. Reg. 35893 (Dec. 28, 2014); Amdts Proposed 32 Com. Reg.
35641 (Oct.

28, 2014); Amdts Adopted 32 Com. Reg. 30635 (Sept. 22, 2010); Amdts Proposed 32 Com. Reg.
30566 (July 15,
2010); Amdts Emergency] 32 Com. Reg. 30422 (June 25, 2010)(effective from June 25, 2010); Amdts
Adopted 28
Com. Reg. 26282 (Oct. 3f), 2006); Amdts Proposed 28 Com. Reg. 26104 (Aug. 24, 2006); Amdts
Adopted 28 Com.
Reg. 26130 (Aug. 24, 20(6); Amdts Proposed 28 Com. Reg. 25606 (Apr. 17, 2006); Amdts Adopted
27 Com. Reg.
24957 (Sept. 22, 2005); Amdts Proposed 27 Com. Reg. 24670 (July 20, 2005); Amdts Adopted 27
Com. Reg. 24774
(Aug. 22, 2005); Amdts Hroposed 27 Com. Reg. 24615 (June 20, 2005); Amdts Proposed Amdts
Adopted 26 Com.
Reg. 23026** (Oct. 26, 2D04); Amdts Proposed 26 Com. Reg. 23063 (Aug. 26, 2004); Amdts Adopted
26 Com.
Reg. 22194 (Mar. 23, 20@4); Amdts Proposed 26 Com. Reg. 21670 (Jan. 22, 2004).

**Due to a pagination errpr, page numbers 22819 through 23098 repeat in the 2004 Commonwealth
Register.
Commission Comment: [Historical codification comments removed.)

See also the commission gomment to § 60-30.2-201.
§ 60-30.2-227 Types of (ertification and Requirements: Alternative Levels

The Commonwealth shall| have three alternative levels of certification for professionals in the
field of education: Instrugtor I, Instructor II, and Instructor III.

(a) Instructor I Certificate
An Instructor I Certificatq is a two-year certificate for instructors in the following programs:
Chamorro and CarolinianjLanguage & Heritage Studies (CCLHS), Career Technical Education
(CTE), Early Childhood Kducation Infants & Toddlers (ECE-IT), and Early Childhood
Education Pre-Kindergarten (ECE-PK).

1) Eligibility Requirements
(1) CCLHS Instructor I
(A) Complete and signed [certification application form
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26.2004);
Amdts Adopted 26 Com.[Reg. 22194 (Mar. 23, 2004); Amdts Proposed 26 Com. Reg. 21670 (Jan. 22,
- 20048,

**Due to a pagination errpr, page numbers 22819 through 23098 repeat in the 2004 Commonwealth
Register.
Commission Comment: See the commission comment to § 60-30.2-201.

In 2006, this section was fepromulgated in its entirety without modification when the Board of

Education adopted amendments to sections § 60-30.2-210 through § 60-30.2-225 and § 60-30.2-240
through § 60-30.2-245.
§ 60-30.2-240 Certificatign Decision

(a) The Board of Educatign shall appoint a Certification Officer. The Certification Officer
shall act on behalf of the Board of Education for certification decisions.

(b) The Certification Offiger shall render a decision on an application for a Specialized,

Basic I, Basic I, Instructqr I, Instructor II, Instructor III, Standard, or Professional certificate
within thirty calendar dayf of receiving a completed application. The employee/applicant will be
notified and the decision §hall take effect immediately.

(c) In the case of the denigl of a certificate, the decision shall be placed in writing. It shall
give written notice of thejreasons for denial by citing the requirement(s) not met and explaining
the evidence against the applicant.

(d) The denial of any application may be appealed to the Board of Education pursuant to the
hearing procedures set fojjth herein.

History: Amdts Adopted g1 Com. Reg. 41660 (May 28, 2019); Amdts Proposed 41 Com. Reg. 41577
(Mar. 28,
2019); Amdts Adopted 2§ Com. Reg. 26282 (Oct. 30, 2006); Amdts Proposed 28 Com. Reg. 26104
(Aug. 24, 2006);
Amdts Adopted 26 Com.[Reg. 23026** (Oct. 26, 2004); Amdts Proposed 26 Com. Reg. 23063 (Aug.
26, 2004);
Amdts Adopted 26 Com. [Reg. 22194 (Mar. 23, 2004); Amdts Proposed 26 Com. Reg. 21670 (Jan. 22
2004).

b

**Due to a pagination ernpr, page numbers 22819 through 23098 repeat in the 2004 Commonwealth
Register.
Commission Comment: See the commission comment to § 60-30.2-201.

The 2006 amendments chhnged “basic” to “basic II” in subsection (b).
§ 60-30.2-245 Revocatior] and Suspension of Certificates
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Administrative Decision
PUA 23-0245
Page 2 of 12
{ ||program to glligible workers in the CNMIL.? Further, the Department’s Administrative Hearing
5 Office is des{gnated to review appeals of any PUA determination or redetermination issued in the
CNML.?
3 Appellanf is a CNMI resident who filed a claim for unemployment benefits under the PUA
4 program administered by the Department. Appellant was ultimately denied benefits and is
3 appealing the Department’s Disqualifying Determination. Accordingly, jurisdiction is
6 || established.
7 III. PROCEDURAL BACKGROUND
8 This mater concerns the denial of PUA benefits. On June 30, 2023, the Department issued a
9 || Disqualifyin Determination effective March 15, 2020 to March 28, 2020.* The Disqualifying
10 || Determinatign states that Appellant failed to timely provide requested supporting documents to
1 substantiate that her employment was directly caused by a qualifying COVID-19 reason. On July
12 10, 2023, Agpellant filed an appeal® to contest the Disqualifying Determination and the matter
was schedulgd for a hearing. In preparation for the hearing, the parties were ordered to file a
13 prehearing statement and proposed exhibits. On October 31, 2023, Department filed a prehearing
14 statement an 12 proposed exhibits. On November 2, 2023, the Appellant filed a prehearing
15 |[ statement without proposed exhibits. On May 23, 2024, the Department filed 2 additional
16 || exhibits. Thelinitial hearing was held on May 30, 2024. At the end of this hearing, the record was
17 {|closed and ghe matter was taken under advisement. Upon further review, the record was
18 || insufficient ahd unclear. On June 4, 2024, the case was reopened and a second hearing was noticed
19 |]and held on June 18, 2024.
20 IV. ISSUE STATEMENT
21 The issug on appeal is whether Appellant is a covered individual eligible to receive PUA
2 benefits.
V. FINDINGS OF FACT
= As a preljminary matter, some of the factual findings below were disputed or in conflict with
24 other eviden‘le. However, the undersigned resolved all disputes, ambiguities, and conflicts based
25
26
27 |2 see 15 USCAll§ 9021(%).
3 See 15 USCAll§ 9021(c).
28 ||4Exhibit9 (A ¢opy of Department’s Disqualifying Determination dated June 30, 2023).
3 Exhibit 12 (Alicopy of Appellant’s Request to file an Appeal, filed July 10, 2023).
COMMONV”EALTH REGIYTER VOLUME 46 NUMBERO08 AUGUST 15, 2024 PAGE 051264







Administrative Decision
PUA 23-0245
Page 3 of 12
1 |[on the crediljrlity of the witnesses and assigned weight of admitted exhibits. In consideration of
5 above, the utdersigned issues the following findings of fact:
1. Appe]lant is a US citizen living in the CNMI.
3 . . . _
2. Appellant is a 37-year-old adult with Down Syndrome.® While Appellant is functioning
4 . . . ..
and ¢an verbalize needs, she is heavily supported by Center for Living Independently
3 (“CLY”), CLI Director Mary Susan Satur, and Mr. Alam Bhuiyan.” Mr. Bhuiyan?® is
6 Appellant’s husband and authorized® representative.
7 3. Whilg Appellant has volunteer work'? experience, Appellant was not working in 2019 or
8 2020
9 4. In thg beginning of 2020, Appellant’s husband and authorized representative, Alam
10 Bhuiyan, (“Representative”) created two businesses in her name.
1 The first business was a security company called, Dinanchi Security Services.
1 The second business was a grounds maintenance company called, Pairiri Ground
Maintenance. '
13
5. Reprgsentative decided to put the businesses in Appellant’s name because she is a US
14 .ol .
Citizgn and he believed that would be advantageous.
15 6. Beyohd signing paperwork to put the business in her name, Appellant engaged in little to
16 no business activity.
17 Appellant has no experience, training, or skills relevant to said businesses.
18 Appellant’s future role and participation in the businesses were unconfirmed and
19 speculative, at best.
20
21
22 || ¢ Appellant’s dévelopmental age is unclear.
7 Based on the gVidence presented, Appellant graduated high school under the special education curriculum. However,
23 || Appellant is atflthe third grade reading level and struggles with writing and math. Appellant can make everyday
decisions (e.g.lwhen to shower, what to eat, what to wear) but struggles with appropriate boundaries and leaves
24 || decisions regarfling finances, health, and welfare to Mr. Alam. Appellant has learned life skills (e.g., cooking,
cleaning, and sgcializing) at CLI but it is limited and supervised. Appellant can be easily distracted, generally does
25 || not handle her gwn money, and does not like being left alone.
¥ Representativg had limited English proficiency. Although language accommodations were provided and attempts
26 || were made to larify questions and rehabilitate the witness, many of Representative’s responses were vague,
contradictory, gr nonresponsive to the specific question. Further, upon review, documents submitted by Mr. Bhuiyan
27 || conflicted with|presented testimony.
° Mr. Bhuiyan does not have a valid power of attorney.
28 || Appellant volunteers without pay as a team leader to a group of other participants at CLI.
' Exhibit 4 (A gopy of Appellant’s Business Licenses, valid from January 27, 2020 to January 27, 2021).
O
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Administrative Decision
PUA 23-0245
Page 4 of 12
i Cl Appellant did not provide services under either of the businesses. The majority of
the work, if any, was to be done by Representative.
? Dl While a business bank account was opened in Appellant’s name, it was only
3 funded with $125 of Representative’s money.
4 El Appellant did not receive any income or compensation from the businesses.
3 7. The bBusinesses never became fully operational.
6 At the time of creation, there was no viable business plan.
7 There were limited start-up funds to support operations.
8 There was no office space or business assets purchased for operations.
9 While potential employees were identified within the Appellant’s family, no one
10 was actually hired to do the necessary work.
1 8. Whilg Representative may have solicited for work, Representative was unable to secure
12 servige contracts for any of the above-mentioned businesses.
With regards to the security company, Representative could not secure work
13 because his prices were not competitive and higher than market value.
14 Representative did not want to accept the market price.
15 Bl With regards to the ground maintenance company, Representative could not secure
16 work because he did not have the necessary equipment.
17 9. Neither Appellant or Representative were capable or willing to work in 2020.
18 /:Jr Appellant did not have any skills, training, or experience to work under either
19 business.
20 B} Appellant stayed home for the majority of 2020 because she was scared of
21 contracting COVID-19.
22 Gl Representative claimed he could not work because he has diabetes and did not
have a car—despite categorizing fuel as a business expense. 2
> Dl Representative also claimed that the business turned away clients who were
24 willing to pay the market rate.
25 10. The Businesses did not make income during the relevant time period. '
26
27
12 See Exhibit 7|(A copy of Appellant’s handwritten list of 2020-2021 business expenses).
28 || 13 Exhibit 5 ( copy of Appellant’s Monthly BGRT"s for year 2020 and 2021); Exhibit 6 (A copy of Appellant’s
Quarterly Retﬁ#-s for year 2020 and 2021).
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11. Alth

closejpor shut down.

12. Reprgsentative hired a third party to file pandemic unemployment assistance claims for
Appellant and himself, based on information Representative provided. Appellant’s
appligation was submitted on or around September 9, 2020.'

13. Baseq on the application, the Department requested additional documents to substantiate

whetRer Appellant’s employment was directly affected by a COVID-19 qualifying reason.

14. Baseﬁ
unkn

Appe

she /\Jrs signing.
In response to a request for employment certification, Representative submitted a

Administrative Decision
PUA 23-0245
Page 5 of 12

The security company did not provide services or make any income in 2020, 2021,
or 2022.

The grounds maintenance company did not provide services or make any income
in 2020 or 2021.

gh the businesses were not operational or profitable, the businesses did not actually

On August 12, 2022, the Department gave Appellant 90 days to file a number of

employment and tax records. Appellant did not fully meet this deadline and the

Department was unable to substantiate employment.

On November 18, 2022, the Department gave Appellant an additional 90 days to

file the records. Appellant did not fully meet this deadline and the Department was

unable to substantiate employment.

On April 17, 2023, the Department gave Appellant an additional 21 days to file

the records. Appellant did not fully meet this deadline and the Department was

unable to substantiate employment.

on the Department’s requests for documents, Representative worked with an
wn third party to create and submit documents to support Appellant’s claim.

lant did not write these documents and it is unclear whether she understood what

notarized letter, dated August 22, 2022, stating that scheduled work was suspended
and operations shut down “due to COVID-19.”'* This document was given little

to no evidentiary weight.'¢

'4 Exhibit 1 (A gopy of Appellant’s Application Snapshot, filed September 9, 2020).
1% Exhibit 3 (A gopy of Appellant’s self-certification dated August 22, 2022 and statement dated May 5, 2023).
' The undersighed assigned little to no weight to this document considering it does not satisfy the business record

exception to th
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1 Bl In response to a request for a business plan, Representative submitted statements
) that a business plan did not exist.'” Afterwards, Representative submitted two
documents that he believed to be a “business plan” for the security company.'?
3 . .
The first document was a letter itemizing $45,000 of necessary startup funds.'?
4 . .
The second document was an “executive summary” for the business.?’ The
> business plan documents were given little to no evidentiary weight.?'
6 Cll In response to a request for financial records demonstrating income,
7 Representative submitted copies of Monthly Business Gross Revenue Tax Returns
8 and Quarterly Withholding Tax Returns.?? These tax returns were filed one to two
9 years late and claimed zero income.
10 D} In response to a request for business expenses to show business activity,
1 Representative submitted a handwritten list of business expenses, amounting to
. $2,290 per month.? The list of business expenses was given little to no evidentiary
weight.?*
13
15. Ultimately, the Department found the documents were insufficient to substantiate that
14 rr]E . p e
Appellant’s employment was directly affected by a COVID-19 qualifying reason. On June
15 30, 2(23, the Department issued a Disqualifying Determination effective March 15, 2020
16 to Mj[ch 28, 2020 for failure to timely submit supporting documents.
17 16. On July 10, 2023, Appellant filed the present appeal.
18 |{///
19
20
years after the figct, in preparation for appeal. Further, statements in the letter conflicts with sworn testimony that the
21 || business was neper operational.
17 Exhibit 3 (A gopy of Appellant’s self-certification dated August 22, 2022 and statement dated May 5, 2023).
22 || '8 There were ng business plan documents with regards to the ground maintenance company.
19 See Appeal arid supporting documents.
23 || 20 Exhibit 8 (A gopy of Appellant’s Business Plan for Dinanchi Security Services).
2! The undersigtled assigned little to no weight to said business plan because it lacks substance. Specifically, it does
24 || nothing to legit{mize the business, identify prospective business opportunities, or show Appellant’s involvement or
participation in ghe businesses.
25 || 2 Exhibit 5 (A opy of Appellant’s Monthly BGRT’s for year 2020 and 2021); Exhibit 6 (A copy of Appellant’s
Quarterly Returps for year 2020 and 2021).
26 || Exhibit 7 (A dbpy of Appellant’s handwritten list of 2020-2021 business expenses).
2 The undersighed assigned little to no weight to the list of expenditures because the expenses were tied to personal
27 living expenses)l could not be corroborated with receipts, and upon questioning, could not be linked to a specific
business activityl. Additionally, the undersigned does not find that expenditures to be credible considering conflicting
28 testimony that tije businesses were not operating or providing services.
g
COMMONVHEALTH REGIS[[ER VOLUME 46 NUMBER08 AUGUST 15, 2024 PAGE 051268
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VL CONCLUSIONS OF LAW

ration of the above-stated findings and applicable law, the undersigned issues the

following copclusions of law:

1. Appe¢llant is not a “covered individual” eligible for PUA Benefits.

Pandemi¢ unemployment assistance is available to covered individuals, for up to 79 weeks

from Janua

27, 2020 to September 6, 2021, so long as their unemployment, partial

unemploymeht, or inability to work was caused by COVID-19. 15 USCA § 9021. A “covered

individual”
under State
is unemploy
19; and (3)
planned co
A. App
In order
employment
employment
USCA § 903

someone who: (1) is not eligible for regular compensation or extended benefits
Federal Law; (2) self-certifies he or she is able to work and available for work but
d, partially unemployed, or unable or unable to work as a direct result of COVID-
imely provides documentation to substantiate employment, self-employment, or
encement of employment. 15 USCA § 9021 (a)(3)(A).
lant did not submit sufficient documents to substantiate employment.
lo be eligible for PUA, an individual must provide documentation substantiating
self-employment, or the planned commencement of employment or self-
within 21 days of submitting an application or upon the Department’s request. 15
1(a)(3)(A)(iii); See also 20 CFR § 625.6. The deadline to submit may be extended

for good cauge. 15 USCA § 9021(a)(3)(A)(iii). Failure to supply said documents,

and any other

relevant, reqiested documents is a justifiable basis to deny benefits. HAR § 12-5-81(j).

Appellant’s employment. For Appellant, relevant documents include a business license and

income, or
than 180 da
provided so

actually wo

ntracts or affidavits to show commencement of work. Appellant was given more
to provide necessary documentation to substantiate employment. While Appellant
e records,? these records were not trustworthy and did not show Appellant was

ing or making income. For these reasons, Appellant failed to submit sufficient

documents tq) substantiate employment.

As demopstrated above, the Department made multiple requests for documents to substantiate
supporting dpcuments to show self-employment, tax returns or other financial records to show

5 (A copy of
Returns for y

pellant’s Monthly BGRT’s for year 2020 and 2021); Exhibit 6 (A copy of Appellant’s Quarterly
2020 and 2021); See Exhibit 7 (A copy of Appellant’s handwritten list of 2020-2021 business

25 See Exhibit %A copy of Appellant’s Business Licenses, valid from January 27, 2020 to January 27, 2021); Exhibit

expenses); and|Exhibit 8 (A copy of Appellant’s Business Plan for Dinanchi Security Services).
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1 B. Appe¢llant’s employment was not affected as a direct result of a qualifying COVID-
5 19 reason.
In order fo be eligible for benefits, Appellant must show her employment was affected as a
3 )
direct result)f of a qualifying COVID-19 reason. 15 USCA § 9021(a)(3)(A)(ii). An individual
4 was directly gffected by COVID-19 if:
3 al| The individual has been diagnosed with COVID-19 or is experiencing
6 symptoms of COVID-19 and is seeking a medical diagnosis;
bl A member of the individual’s household has been diagnosed with COVID-
7 19;
8 ¢l The individual is providing care for a family member or a member of the
individual’s household who has been diagnosed with COVID-19;
9 di A child or other person in the household for which the individual has
primary caregiving responsibility is unable to attend school or another
10 facility that is closed as a direct result of the COVID-19 public health
1 emergency and such school or facility care is required for the individual to
work;
12 el The individual is unable to reach the place of employment because of a
quarantine imposed as a direct result of the COVID-19 public health
13 emergency;
14 fil The individual is unable to reach the place of employment because the
individual has been advised by a health care provider to quarantine due to
15 concerns related to COVID-19;
gl The individual was scheduled to commence employment and does not have
16 a job or is unable to reach the job as a direct result of the COVID-19 public
17 health emergency;
hy The individual has become the breadwinner or major support for a
18 household because the head of the household has died as a direct result of
COVID-19;
19 The individual has to quit his or her job as a direct result of COVID-19;
20 JJ| The individual’s place of employment is closed as a direct result of the
COVID-19 public health emergency; or
21 kil The individual meets any additional criteria established by the US Secretary
2 of Labor for unemployment assistance under PUA.
23 |15 USCA § 021 (a)(3)(A)(ii). Additional criteria established by the US Secretary of Labor under
24 || item (k), abaye, includes:
25 (I) The individual is an independent contractor who is unemployed (total or
26 partial) or is unable or unavailable to work because of the COVID-19 public
27
% Pursuant to 2P CFR § 625.5, unemployment is considered a “direct result” of the pandemic where the employment
28 || s an immediatg| result of the COVID-19 public health emergency itself, and not the result of a longer chain of events
precipitated or gxacerbated by the pandemic.
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health emergency that has severely limited his or her ability to continue
performing the customary job;
) The individual has been denied continued unemployment benefits because
the individual refused to return to work or accept an offer of work at a
worksite that, in either instance, is not in compliance with local, state, or
national health and safety standards directly related to COVID-19. This
includes, but is not limited to, those related to facial mask wearing, physical
distancing measures, or the provision of personal protective equipment
consistent with public health guidelines;
3) An individual provides services to an educational institution or educational
service agency and the individual is unemployed or partially unemployed
because of volatility in the work schedule that is directly caused by the
COVID-19 public health emergency. This includes, but is not limited to,
changes in schedules and partial closures; and
D An individual is an employee and their hours have been reduced or the
individual was laid off as a direct result of the COVID-19 public health
emergency.

(2

~
A

See Unemplg
Here, R

yment Insurance Program Letter 16-20 and 16-20 Change 5.
resentative claimed that Appellant is self-employed and Appellant’s place of
business closed due to COVID-19. Upon thorough review, the undersigned is not persuaded.

First, it ifimportant to note that Appellant’s employment was a fagade. To be considered self-

employed, the Appellant must report income as a self- employed person.?’ Although Appellant
was the legdl owner of two companies, ownership alone does not equate to employment.?
Notably, Repgresentative only created the business in her name because of her status as a US
citizen. Appglllant did not contribute to the business, engage in business activity in any meaningful
way, or genefate income from the business. Based on the evidence presented, Appellant was not
employed angd her unemployment predated the pandemic.
Second, ghe statements made in Appellant’s PUA application are false and inaccurate. In
submitting thie application, Appellant, by and through Representative,?’ claimed that her place of

employmentjiwas closed as a direct result of the COVID-19 public health emergency.?® This

27 See Haw. Cogdle R. § 17-912-28.

28 See Haw. Cogle R. § 12-5-99 (“Employment means all services ... whether expressed in terms of weeks of work
or otherwise.”)

% Representatife hired an unknown third party to prepare and submit the PUA application on Appellant’s behalf,
based on infornjation provided by Representative.

30 To satisfy thig criterion, Appellant must show that the pandemic was the immediate cause of the business closure.
Based on federgl guidance, this criterion can be satisfied when there is a government-mandated closure such as an
emergency declaration or necessary social distancing protocols. See Unemployment Insurance Program Letter 16-
20, 16-20 Chanpge 4, and 16-20 Change 5.
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Ise and inaccurate. In addition to the fact that Appellant was not actually employed,

statement is 1
g5 never actually closed. Notably, the business did not have a public location or store
L, Representative attempted to operate the business from their home. Representative,
a5 unsuccessful and could not operate the business due to a lack of start funds and
time relevant to this claim was Appellant required to shut down operations because
. Based on the evidence presented, Appellant and Representative misrepresent how
COVID-19 affected Appellant’s employment.
Third, nl

reason. Althpugh Appellant may claim self-employment, she did not experience a decline in

on further inquiry, Appellant is unable to satisfy any other COVID-19 qualifying

customary wprk activities and she did not receive reportable income from the businesses during
the relevant ftime period. Further, as Representative testified, the businesses did not operate
because theyflacked start-up funds to purchase equipment and did not have competitive pricing.

These reasons are not directly related to COVID-19.

L
|

C. App ‘l lant was not able and available to work.
In order p be eligible for PUA, an individual must be able and available to work. 15 USCA §

9021(a)(3)( [

In considration of above, Appellant’s employment was not affected by COVID-19.

D(ii). “An individual shall be deemed able to work if the individual has the physical

and mental ability to perform the usual duties of the individual’s customary occupation or other

|
|
|
|

work for which is the individual is reasonably fitted by training and experience.” HAR § 12-5-
35@a)(1). If

unless the regson he or she is unable or unavailable is directly related to a COVID-19 reason. “An

claimant is not physically able to work, he or she may be disqualified for PUA,
individual shpll be deemed available for work only if the individual is ready and willing to accept
employmentfl for which the individual is reasonably fitted by training and experience. The
individual miust intend and wish to work, and there must be no undue restrictions either self-
imposed or [created by force of circumstances which prevent the individual from accepting
employmentf” HAR § 12-5-35(a)(2) and (b). Also, the individual must “be willing to accept the

wages and hpurs and days of employment that are prevailing or customary in the community in
which the indlividual is seeking work. .. .” Id.

Based orfthe parties’ testimony Appellant was not able or available to work for either business
for a numbgr of reasons. First, Appellant has a cognitive and developmental disability that

restricted heff ability to work. Second, Appellant has limited work experience, education, skill,

EALTH REGIYTER VOLUME 46 NUMBERO08 AUGUST 15, 2024 PAGE 03
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I and training ffo work. Third, Appellant chose to stay home because she was afraid of contracting
5 COVID-19. for these reasons, Appellant was not able and available to work.
2. Appéllant committed fraud and should be disqualified from receiving benefits.
3 A personfwho knowingly misrepresents or conceals a material fact in order to obtain benefits
4 commits fragd. 20 CFR § 625.14. A claimant who commits fraud in the initial application is
5 disqualified |to receive benefits during the entire pandemic assistance period. 20 CFR §
6 625.14(i)(1).|A claimant who commits fraud in the weekly certifications is disqualified for that
7 || week and thq following two compensable weeks during the pandemic assistance period. 20 CFR
8 || § 625.14(i)(®). Additionally, the claimant may be held liable for criminal prosecution and
9 || penalties under state or federal law. 20 CFR § 625.14 (j).
10 Here, Rgpresentative hired a third party to prepare and submit a PUA application on
1 Appellant’s pehalf. The application was prepared using information provided by Representative
12 and submittefd with Appellant’s authorization. Upon submitting the initial application, Appellant
certified thap statements made in the application are true under penalty of perjury and
13 acknowledggs that intentional misrepresentation is fraud.?' As discussed above, the initial
14 application and supporting documents claimed that Appellant’s place of employment closed as a
15 || direct result pf COVID-19. These statements were submitted to the Department in an effort to
16 || claim unem loyment benefits. However, as discussed above and based on Representative’s
17 || testimony, tijese statements are false. Further, in consideration of the explanations, provided
18 || resources, falsified records, and testimony, Appellant and Representative knew or should have
19 || known those|statements to be false. Accordingly, Appellant and Representative committed fraud
20 ||and Appellant should be disqualified from receiving any PUA benefits for the entirety of the
21 pandemic asgistance period.
- VII. DECISION
Accordingly, Appellant is not a covered individual. For the reasons stated above, it is
> ORDEREDithat:
24 1. The ¢NMI Department of Labor’s Disqualifying Determination, dated June 30, 2023, is
25 AFFIRMED;
26 2. The appellant is NOT ELIGIBLE to receive PUA benefits for the contested period; and
27
28
31 See Exhibit J (A copy of Appellant’s Application Snapshot, filed September 9, 2020).
COMMONV”EALTH REGITER VOLUME 46 NUMBERO08 AUGUST 15, 2024 PAGE 051273
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1 3. Appellant committed FRAUD and is DISQUALIFIED from receiving benefits for the

) entirgfy of the pandemic assistance period.

3 If a party]is aggrieved by this Order and would like to contest the decision, he or she must

4 submit a wriften request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The

3 |[written requfist should be supported by legal, factual, or evidentiary reasons to reopen the

6 || decision. Thd written request must be submitted to the Administrative Hearing Office, either in

7 ||person at [331 Ascencion Drive, Capitol Hill Saipan MP 96950 or via email at

8 || hearing@doljgov.mp.

9 In the evgnt a request to reopen the decision is granted, the matter shall be scheduled for a
10 || subsequent hearing. In the event a request to reopen the decision is denied, or if the Appellant
1 still disagreeg with a subsequent decision, the Appellant may seek judicial review with the CNMI
02 Superior Cotrt under the local Administrative Procedures Act. See 1 CMC § 9112. All forms,

filings fees, dnd filing deadlines for judicial review will be as established by the applicable law
13 and court rulg.
14
I3 11 So orderdd this 2nd day of July, 2024.
' Obogulon 2y
17 Jdcqdeline A. Nicolas
18 Chief Administrative Hearing Officer
19
20
21
22
23
24
25
26
27
28
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Office is designated to review appeals of any PUA determination or redetermination issued in the
CNMI.?
Appellang is a CNMI resident who filed a claim for unemployment benefits under the PUA

program adnjinistered by the Department. Appellant was ultimately denied benefits and is
appealing the Department’s Disqualifying Determination. Accordingly, jurisdiction is
established.
III. PROCEDURAL BACKGROUND

This matter concerns the denial of PUA benefits. On June 27, 2023 the Department issued a
Disqualifyingl Determination, effective December 27, 2020 to September 4, 2021. The
Disqualifying] Determination provides that Appellant is not a U.S Citizen, Non-Citizen National,
or a Qualified Alien. On July 26, 2023, Appellant filed a request for reconsideration with the
Department. Pn July 27, 2023, the Department issued a Redetermination that reasserted the

ination. On August 14,2023, Appellant filed an appeal to contest the Disqualifying

# and the matter was scheduled for a hearing. In preparation for the hearing, the

parties were drdered to file a prehearing statement and proposed exhibits. On October 27, 2023,

Appellant filgd a prehearing statement and 10 proposed exhibits. On October 31, 2023, the

Department filed a prehearing statement and 12 proposed exhibits. The Appellant filed an

additional exlfibit on January 22, 2024. The Administrative Hearing was held on June 27, 2024.

IV. ISSUE STATEMENT

The issueg on appeal are:

1. Whetler the appeal is timely filed;® and

2. Whethter Appellant is eligible for PUA; and

3. If ovefpaid, whether Appellant is eligible for a waiver from repaying received benefits.
V. FINDINGS OF FACT

ration of the evidence admitted and credibility of witness testimony, the

undersigned igsues the following findings of fact:

1. Appellant is a CNMI resident who has been living and working in the Saipan.®

3 See 15 USCA g 9021(c).

4 Appellant mistgkenly appealed the Determination instead of the Redetermination.

5 In the event thq} the appeal is not timely filed, the latter issue will be considered moot and omitted from the decision
6 See Exhibit 1 (& copy of Appellant’s Application Snapshot, filed June 21, 2020).
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i 2. Appellant is self-employed as the owner and operator of Saipan Taxi Service in the
) CNM).’
3. Beforg the pandemic, Appellant regularly made approximately $1,000 to 1,500 per month
3 as a taxi driver.
4 4. Due tp a lack of incoming tourists and transportation needs during the COVID-19 public
3 healthlemergency, Appellant’s business slowed.®
6 5. On orfaround June 21, 2020, Appellant hired an unknown third party to complete and
7 submi} his PUA application.® Appellant’s application falsely claimed:
8 a.| He is a Bangladesh citizen authorized to work in the CNMI;
9 b.[ He received a notice of termination on February 2, 2020;
10 c.| His employment was affected by COVID-19 when he was scheduled to commence
1 employment and unable to reach the job as a direct result of the COVID-19 public
12 health emergency;
d.| Appellant earned zero income in year 2019; and
13 e.|| Appellant’s employment was affected since February 2, 2020.
14 6. In submitting the initial application,'® Appellant acknowledged:
15 a.|| It is his responsibility to read and familiarize himself with the PUA benefit rights
16 information handbook;
17 b.| The responses provided in his application are true, accurate, and complete under
18 penalty of perjury; and
19 c.|| False statements are punishable as fraud.
20 7. Based on the answers provided in the application, the Department conducted an
21 investjgation into Appellant’s immigration status and employment authorization.
99 a.|| The Department requested Appellant to submit documentation to substantiate his
identity and employment authorization. In response, Appellant submitted: (1) his
zz passport from the People’s Republic of Bangladesh, valid February 19, 2018 to
25
26 || 7 Exhibit 2 (A cppy of Appellant’s Business License, valid from 2020 to 2023).
8 Appellant makps conflicting claims of when his income was affected. Appellant application shows he was affected
27 || since February 2020 with zero income starting 2019. However, Appellant’s testimony claims that was incorrect and
28 his income was|pnly affected starting June 2020. Neither the sworn statements were found credible.

? Exhibit 1 (A cgpy of Appellant’s Application Snapshot, filed June 21, 2020).
19 Exhibit 1 (A gopy of Appellant’s Application Snapshot, filed June 21, 2020).
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February 18, 2023;!" (2) Employment Authorization Card under Category C11,
valid from March 19, 2018 to June 29, 2019;'? and (3) a USCIS Notice denying
his extension for re-parole, which expired October 28, 2019.'?

On December 18, 2020, the Department entered Appellant’s information into the
Systematic Alien Verification for Entitlements (SAVE) database maintained by
USCIS, Verification Division. The SAVE results'* indicate that Appellant did not
have employment authorization after June 29, 2019.

Appellant’s subsequent application for employment authorization was denied. '

Ine 27, 2023, the Department issued a Disqualifying Determination.'® The

lifying Determination provided:

Appellant failed to show that he is a US Citizen, Non-Citizen National, or a
Qualified Alien;

Appellant was disqualified from December 27, 2020 to September 4, 2021; and
Appellant’s ten-day deadline to appeal was July 7, 2023.

isqualifying Determination was served to Appellant through the online portal

inte

| message and personal email. After serving the Disqualifying Determination, the

Department called Appellant to notify him that the Determination was available online

and aftheir office.

10. On July 26, 2023, Appellant filed a request for reconsideration.'” Appellant continued to

claimfhe was a qualified alien but did not provide additional documents to prove his claim.

11.0n Jyly 27, 2023, the Department issued a Redetermination'® that reaffirmed their

findi

p

g

s in the June 27th Determination. The Redetermination provided:

Appellant failed to show that he is a US Citizen, Non-Citizen National, or a
Qualified Alien;

Appellant was disqualified from December 27, 2020 to September 4, 2021; and

" Exhibit 3 (A
12 Exhibit 4 (A
13 Exhibit 5 (A
14 Exhibit 6 (A
15 Exhibit 7 (A
16 Exhibit 8 (A
7 Exhibit 9 (A
18 Exhibit 10 (

EALTH REGIS

py of Appellant’s Passport, valid from February 19, 2018 to February 18, 2023).
py of Appellant’s EAD Card, valid from March 19, 2018 to June 29, 2019).
py of Appellant’s USCIS Notice, dated April 2, 2020).
py of Department’s SAVE Response, initiated on December 18, 2020).
opy of Appellant’s USCIS Rejection Notice, dated April 5, 2022).
py of Department’s Disqualifying Determination, dated June 27, 2023).
py of Appellant’s Request for Reconsideration, dated July 26, 2023).
copy of Department’s Redetermination, dated July 27, 2023).
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. c.|| Appellant’s ten-day deadline to appeal was August 6, 2023.
2 12. The Iirdetermination was served to Appellant in the same manner stated above. "°
13. Depattment notified Appellant of his appeal rights.
3
a. The appeal deadline and appeal rights were included on the Disqualifying
4 .. N
Determination®® and Redetermination.?!
3 b.| The appeal rights and instructions were included on the Appeal Forms and other
6 resources, publicly available on the Department website.
7 c.[| The appeal rights, deadline, and instructions were advertised in news articles
8 generally circulated in Saipan.?
9 d.| The appeal deadline and appeal rights were included in the Benefit Rights
Information Handbook?*—which claimants are responsible for reading.
10 P g
" 14. Appellant did not receive any unemployment benefits.?*
19 15.On Apgust 14, 2023, Appellant filed an appeal for the June 27, 2023 Disqualifying
Deterthination.?
13
a.|| In his appeal, Appellant argues he is a qualified alien because his ex-wife and adult
14 . -
child are U.S Citizen.
15 b.| Appellant does not indicate why the appeal was filed after the 10-day deadline.
16 During the hearing, Appellant claimed he filed after the 10-day deadline because
17 he had difficulty retrieving the decision and limited access to a computer.
18 c.|| Appellant provide no additional evidence to contest the Department’s findings.
19 ||/
20 ||
21 "
n
22
"
23
24
19 Exhibit 11 (A gopy of Department’s Case Notes, created July 7, 2023 and July 27, 2023).
25 || 2 Exhibit 8 (A cppy of Department’s Disqualifying Determination, dated June 27, 2023).
21 Exhibit 10 (Alfopy of Department’s Redetermination, dated July 27, 2023).
26 || 22 Exhibit 12 (A fopy of News Articles, dated October 15, 2020 and October 16, 2020).
2 Exhibit 13 (Altopy of Department’s Benefits Rights Information Handbook).
27 || ** Exhibit 14 (A topy of BPC’s email communication, dated October 24, 2023),
% The June 27, %023 Disqualifying Determination was superseded by the July 27, 2023 Redetermination. Appellant
28 mistakenly filedjan appeal for the wrong decision. Without objection from the Department, the appeal was amended
to contest the July 27, 2023 Redetermination.
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VI. CONCLUSIONS OF LAW

ration of the above-stated findings and applicable law,?® the undersigned issues

—

lant’s appeal was timely filed.

should be filed within ten days after the Notice of Determination was issued or
served to the glaimant. HI. Rev. Statute § 383-38(a). However, the deadline to file an appeal may
be extended tp 30 days by a showing of good cause. HAR § 12-5-81(j). Good cause means: (1)
illness or disgbility; (2) keeping an appointment for a job interview; (3) attending a funeral of a
family membjer; and (4) any other reason which would prevent a reasonable person from

complying as|directed. /d.

N N e Y N I S

On July 27, 2023, the Department issued and served a Redetermination, disqualifying
Appellant fof benefits from December 27, 2020 to September 4, 2021.27 As stated therein,

—
=)

Appellant’s dgadline to appeal was August 6, 2023. Appellant filed his appeal approximately one

—
N

week late on August 14,2023.2 Considering Appellant’s limited understanding, lack of computer

—
W

access, and lgck of transportation, Appellant is entitled to a good cause extension of 30 days.

S

Accordingly,[Appellant’s appeal is timely filed.

(9]

B. Appellant is not a U.S. Citizen, Non-Citizen National, or Qualified Alien eligible for

[=,)

publig assistance.

.

Pandemig Unemployment Assistance is considered a federal public benefit, as defined by 8

o
C
[72]
@)
s
o
_

. In order to receive a federal public benefit, the claimant must be a U.S Citizen,

19 || Non-Citizen National, or Qualified Alien at the time relevant to the claim. 8 USC §1611(a). A
20 || “Qualified Alfen” is defined as:
2] . . . . . .
1. An alien admitted for permanent residence under the Immigration and Nationality Act
22 (TNA{
’ 2. An alien granted asylum under § 208 of the INA;
24
26 Generally, PUA determinations are made based on a combination of federal and state law. The CARES Act (Pub.
25 || L. No. 116-136)j the Continued Assistance Act (Pub. L. No. 116-260 § 201), and the American Rescue Plan Act (Pub.
L. No. 117-2), which funded and created the program, were codified under 15 USCA § 9021. Unless otherwise
26 provided by stajute, the Disaster Unemployment Assistance (DUA) program regulations under 20 CFR Part 625
applies to the PWA program. 15 USCA § 9021(h). As stated therein, the applicable state law in the Commonwealth
27 || of the Northern|[Mariana Islands is Hawaii Employment Security Law. 20 CFR §§ 652.2 and 625.11; see also 15
-8 USCA § 9021(c]].

27 Exhibit 10 (Alpopy of Department’s Redetermination, dated July 27, 2023).
2 See Appeal Filing.
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1 3. A refgee admitted to the US under § 207 of the INA;
4. Anal I paroled into the US under § 212(d)(5) of the INA for at least one year;
2 5. Anal L n whose deportation is being withheld under § 243(h) of the INA ... or whose
removal is being withheld under § 241 (b)(3) of the INA;
3 6. An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;
4 7. Analien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee
Education Assistance Act of 1980; or
5 8. Analien who (or whose child or parent) has been battered or subject to extreme cruelty
6 in the[jU.S. and otherwise satisfies the requirements of § 431(c) of the Act.
= || 8 USC §1641}} For purposes of PUA, Commonwealth Only Transitional Workers (CW-1) may be
3 eligible to receive benefits for claims filed after December 27, 2020,%° provided all other
o eligibility reqpirements are met.3°
Appellanf|did not provide sufficient documentation to prove he is a U.S. Citizen, Non-Citizen
10
National, or Qualified Alien authorized to work in the CNMI during the contested period. Based
1 on the documgnts provided, Appellant is a citizen of the People’s Republic of Bangladesh?' who
12 | held parole sthtus until October 28, 2019% and employment authorization until June 29, 2019.3
13 || Based on the] documents provided and the USCIS SAVE results,* Appellant was living and
14 [ working in thgf CNMI without status or authorization since 2019. For that reason, Appellant is not
15 ||eligible for T eral unemployment benefits.
16 C. Appellant is not a “covered individual” eligible for PUA benefits.
17 Pandemiclunemployment assistance is available to covered individuals, for up to 79 weeks
18 from January 27, 2020 to September 6, 2021, so long as their unemployment, partial
19 unemploymeijt, or inability to work was caused by COVID-19. 15 USCA § 9021. A “covered
individual” igl someone who: (1) is not eligible for regular compensation or extended benefits
20
under State ouiFederal Law; (2) self-certifies he or she is able to work and available for work but
21 is unemployefl, partially unemployed, unable or unavailable to work as a direct result of COVID-
22
23
24
¥ Based on the defined work weeks, claims filed after December 27, 2020 refers to claims for weeks on or before
25
January 3, 2021|lSee 20 C.F.R. § 625.2; Haw. Code R. § 12-5-1.
26 ||30 See Pub. L. Nip. 116-260; See also Unemployment Insurance Program Letter 16-20, change 4, page 1-16 (January
8, 2021).
27 |[3" Exhibit 3 (A py of Appellant’s Passport, valid from February 19, 2018 to February 18, 2023).
32 Exhibit 5 (A oppy of Appellant’s USCIS Notice, dated April 2, 2020).
28 ({33 Exhibit4 (A py of Appellant’s EAD Card, valid from March 19, 2018 to June 29, 2019).
34 Exhibit 6 (A cppy of Department’s SAVE Response, initiated on December 18, 2020).
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1 19; and (3) §imely provides documentation to substantiate employment, self-employment, or
5 planned comthencement of employment. 15 USCA § 9021 (a)(3)(A) (emphasis added).
As stated [pbove, an individual must be available to work. 15 USCA § 9021(a)(3)(A)(ii). “An
3 individual shgll be deemed available for work only if the individual is ready and willing to accept
4 employment (ifor which the individual is reasonably fitted by training and experience. The
5 individual myst intend and wish to work, and there must be no undue restrictions either self-
6 imposed or dreated by force of circumstances which prevent the individual from accepting
7 ||employment.| HAR § 12-5-35(a)(2) and (b). Also, the individual must “be willing to accept the
8 || wages and hgurs and days of employment that are prevailing or customary in the community in
9 || which the indjvidual is seeking work. . . .” Id.
10 Appellan] was not available to work because he lacked employment authorization. As
1 discussed abgve, Appellant did not have authorization to work in the CNMI after June 2019.3%
2 Without empjoyment authorization, Appellant could not legally perform work in the CNMI.
Because Appgllant could not legally work, Appellant was not considered available to work, as
13 defined by sfate law. Accordingly, Appellant was not a covered individual eligible for PUA
14 benefits.
15 D. Appellant committed fraud and should be disqualified from receiving benefits.
16 A person who knowingly misrepresents or conceals a material fact in order to obtain benefits
17 (| commits fraufl. 20 CFR § 625.14. A claimant who commits fraud in the initial application is
18 || disqualified receive benefits during the entire pandemic assistance period. 20 CFR §
19 | 625.14(i)(1). |A claimant who commits fraud in the weekly certifications for that week and the
20 || following twg compensable weeks during the pandemic assistance period. 20 CFR § 625.14(i)(2).
21 Additionally,fthe claimant may be held liable for criminal prosecution and penalties under state
2 or federal lawt 20 CFR § 625.14 (j).
’ Appellant| committed fraud. On or around June 21, 2020, Appellant submitted his initial
application, by and through an unknown third party. In submitting the application, Appellant
24 acknowledged: it is his responsibility to read and familiarize himself with the PUA benefit rights
25 information Mandbook; (2) The responses provided in his application are true, accurate, and
26
27
28 || Exhibit 4 (A gopy of Appellant’s EAD Card, valid from March 19, 2018 to June 29, 2019); Exhibit 7 (A copy of
Appellant’s USQIS Rejection Notice, dated April 5, 2022).
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complete unger penalty of perjury; and (3) False statements are punishable as fraud.¢

Nonetheless,

has authorizafion to work in the CNMI. However, Appellant knew this to be false because: (1)

his employm

parole was reircted months prior.*® Second, Appellant claimed he received a notice of termination

and his empl

not reach his

Administrative Decision
PUA 23-0251
Page 9 of 10

Appellant application has multiple false statements.?” First, Appellant claimed he
ent authorization was invalidated the previous year;® and (2) his request for re-

yment was affected when he was scheduled to commence employment but could

place of employment. Notably, during the hearing, Appellant presented conflicting

testimony ab

meets any other COVID-19 qualifying reason, the statement in his application is false. Third,
Appellant clagmed his employment was affected since February 2020. Further, Appellant claimed
he made zerofincome in 2019. However, upon inquiry, Appellant testified that he was making his
usual pay of §1,000 to $1,500 per month until June 2020.

In sum, A

19 public hellrth emergency affected his employment, and when the COVID-19 public health

emergency aj
Appellant is

period.

For the r
1. The

AFFIRMED;

The

27, 20R0 to September 4, 2021.
3. Appellant committed FRAUD and is DISQUALIFIED to receive PUA benefits for the
entirepandemic assistance period.

If a partyllis aggrieved by this Order and would like to contest the decision, he or she must

submit a wri

written requ

ut how COVID-19 affected his employment. While it is unclear whether Appellant

ppellant knowingly misrepresented his employment authorization, how the COVID-

ected his employment. Because the fraud occurred in his initial application,

lisqualified from receiving PUA benefits during the entire pandemic assistance

VIL DECISION
sons stated above, it is ORDERED that:
MI Department of Labor’s Disqualifying Determination, dated June 27, 2023 is

pellant is NOT ELIGIBLE to receive PUA benefits for the period of December

n request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The

t should be supported by legal, factual, or evidentiary reasons to reopen the

36 Exhibit 1 (A d

Y 1d.
3 Exhibit 4 (A
% Exhibit 5 (A
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jtpy of Appellant’s EAD Card, valid from March 19, 2018 to June 29, 2019).

ppy of Appellant’s Application Snapshot, filed June 21, 2020).

py of Appellant’s USCIS Notice, dated April 2, 2020).
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1 In responge to the Order to Show Cause, Complainant failed to provide any additional
2 information tp address the above-stated deficiency. While the undersigned recognizes that
3 || Complainant has a dispute with Respondent over the termination, the dispute, as alleged, does not
4 || rise to a violagion of law entitling Complainant to money damages in this Office.
5 Accordingly, Complainant failed to show cause why the claims against Respondent should
6 ||not be dismigsed for failure to state a claim. For that reason, the complaint lacks merit and
7 || dismissal is appropriate. Pursuant to 3 CMC § 4947(a), this matter is hereby DISMISSED.
8 Any persan or party aggrieved by this Order may appeal by filing the Secretary Appeal Form
9 [|and filing fegjwith the Administrative Hearing Office within fifteen (15) days from the date of

10 || this Order.

11 So ordered this 26th day of June, 2024.

N b ;.

JAC INE A. NICOLAS

13 Chief Administrative Hearing Officer

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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